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 Form no. (J) 2  

 

                    Heading of judgment in original suit/case  

 

             THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.       

 

Present: Sri AbhijitSaikia, A.J.S. 

Saturday, the18th day of January,2020. 

 

TITLESUIT NO. 21/2016 

      SURAT JAMAL SK. 

  …………..   Plaintiff 

Versus       

 

1. HOSEN ALI SK. 

2. NURJAMAL SK. 

3. SURAJ JAMAL SK. 

4. MOKBUL HUSSAIN 

5. MATLEB ALI 

6. LEGAL HEIRS OF LATE IMAN ALI 

                                    ………  Defendants 

1. ELIAS ALI 

2. AHITON BEWA 

………  Pro Forma Defendants 

This suit/case coming on for final hearing on 09/01/2020 in the presence of –  

Mr. Abdul Baten Sk.,LearnedAdvocatefor the plaintiff;   and 

Sri Sudip Banerjee, Learned Advocate for the defendants, 

And having stood for consideration to this day, the court delivered the following 

judgment- 
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JUDGMENT 

 

1. The plaintiffhad instituted this suit, seeking amongst other reliefs, a decree for 

declaration that he is the rightful owner havingright, title and interestover the 

suit land described in the schedule of the plaint. He has further prayed for a 

decree for withdrawal of attachment order dated 04.08.2008 passed by the 

Executive Magistrate, Hatsingimari in Misc. Case No. 88/2008. Finally, the 

plaintiff had prayed for a decree of mandatory injunction against the 

defendants thereby restraining them from dispossessing the plaintiff from the 

suit land. 

 

2. The brief facts leading to the institution of this suit as revealed from the plaint 

are that: 

 

3. Late Nur Hussain, the predecessor of the pro forma defendants, had during 

his lifetime owned and possessed land measuring2 (Two) Kathas and 19 

(Nineteen) Lechas; covered by Khatian No. 230, MadhiPatta No. 199, Dag No. 

424/129; situated at revenue village Kharuabandhawithin theMankacharCircle, 

as described in the schedule of the plaint. After the death of Nur Hussain, his 

legal heirs i.e. the pro forma defendants of this suit, had inherited the suit 

scheduled land. They had been possessing the land by cultivating therein. On 

account of a financial crisis, they had sold the suit scheduled land to the 

plaintiff by executing registered Sale Deed No. 320/2008 and delivered vacant 

possession accordingly. After purchase of the suit scheduled land, the plaintiff 

has been possessing the same by cultivating vegetables like Ladies fingers etc. 

There is another plot of land adjacent to the western boundary of the suit 

land which is in possession of the father of the plaintiff and where the drain 

for irrigation of the suit land is situated. In the first part of June, 2008, the 

defendants took advantage of the absence of the plaintiff and tried to enter 

forcefully in the suit scheduled land while damaging the vegetable cultivation 

therein. Hence, the plaintiff’s father Md. Amin Uddin filed a case under 

sections 107/145/146 of The Code of Criminal Procedure vide Misc. Case No. 

88/2008 before the Executive Magistrate, Hatsingimari. The concerned 

Executive Magistrate was pleased to draw a proceeding under section 145 of 



3 | P a g e  

 

the Code as the dispute between the parties was regarding possession of the 

suit scheduled land. In order to avoid any untoward incident between the 

parties and in order to maintain public peace and tranquility, the Executive 

Magistrate attached the suit land vide order dated 04.08.2008, thereby 

restraining both the sides from entering the suit land till completion of the 

proceeding. As such, the suit scheduled land is still under attachment. The 

plaintiff is the absolute owner of the suit land having right, title and interests 

therein. The defendants are alien to the suit land and are only trying to take 

forceful possession of the suit land for illegal gains. Hence, the plaintiff has 

preferred this suit seeking appropriate reliefs. 

 

4. The defendantsnumbered 1to 6appearedin court after the service of 

summonses upon them and submitted their written statementagainst the 

plaint. On account of their minority,the defendant Nos. 6(b) and 6(d) namely, 

Monowar Hussain and Anowar Hussain, respectively, were represented by 

their lawful guardian i.e. the defendant No. 1. The pro 

formadefendantsreceived summonses from this court but failed to contest the 

suit by filing written statements. Hence, the suit proceeded ex-parte against 

thepro forma defendants.  

 

5. In theirwritten statement, the principal defendants stated abovehad 

questioned thecause of action and the maintainability of this suitin law and in 

facts. They asserted that the suit is bad for non-joinder of necessary parties 

as the plaintiff has failed to implead all the legal heirs of late Iman Ali and the 

legal heirs of the purported actual owner of the suit land namely, Nur Hussain. 

The State of Assam was another necessary party. The suit is barred by the 

law of limitation. The plaintiff should have instituted a suit for eviction as he 

has no possession over the suit land. The principal defendants had specifically 

denied the relevant averments in the plaint.They asserted thatthe suit land 

belonged to Sapor Uddin and Bahadur Sk. It is a part of a plot of land 

measuring 6 (Six) Bighas under Patta No. 239, Dag No. 130/423 of village 

Kharuabandha, which was purchased by one Minaj Uddin, the father of the 

defendant Nos. 1 to 6. Minaj Uddin had purchased the said plot in the year 

1959 vide a registered Sale Deed. He had taken delivery of possession from 

the said two owners and was thereafter in possession of the suit land. After 
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his death, his sons i.e. the principal defendants have been possessing the suit 

land by cultivating crops and by having residential houses thereon. The 

defendants had planted Bamboo trees, Kodom trees, Shegun Trees and 

Shishu trees therein. They admitted the institution of a proceeding under 

sections 107/145/146 of the Code of Criminal Procedure by the plaintiff. The 

Executive Magistrate, Hatsingimari illegally attached the suit land although it 

was clear from the police report that the suit land has been in possession of 

the defendants since the last 50 (Fifty) years and more. At the time of 

settlement operations, the survey had wrongly recorded land measuring 4 

(Four) Bighas, 2 (Two) Kathas and 19 (Nineteen) Lechasin the name of Minaj 

Uddin in place of the actual 6 (Six) Bighas, although he was in possession of 

the entire 6 (Six) Bighas. The report of the field staff of the Assistant 

Settlement Officer, Mankachar Circle and the report of the A.S.O. to the 

Settlement Officer, Dhubri vide letter No. MKC(S) 4/2000/Part II/166 dated 

11.11.2008 will clarify the facts. Hence, the defendants prayed for the 

dismissal of this suit with cost. 

 

6. From the pleadings of the twosides, the following issues were framed in the 

suit for consideration and determination: 

 

1. Whether thesuit is maintainable in law and facts? 

2. Is there any cause of action for the suit? 

3. Whether the suit is barred by law of limitation? 

4. Whether the suit is bad for non-joinder of Late Iman Ali and Late Nur Hussain 

as necessary parties? 

5. Whether theplaintiff has right, title and interest over the suitland? 

6. Whether the plaintiff is entitled to a decree as prayed for? 

7. To what relief(s), the plaintiff is entitled? 

 

7. In support of his plaint, the Plaintiff adduced evidence of 6 (Six)witnesses, 

including 3 (Three) official witnesses, who were cross examined by the 

defendants and were subsequently discharged.Thereafter, the plaintiff’s 

evidence was closed.The defendantson their part, adduced evidence of 

altogether 7 (Seven) witnesses, who were cross examined by the plaintiff side 

and discharged thereafter. I have heard the learned counsels of both the 
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sides, at considerable length, in their respective arguments.The defendants 

have also submitted synopsis of their written arguments. I have gone through 

the entire case recordand laid due emphasis to the evidence adduced by the 

two sides. 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

8. Now let me discuss the materials on record and try to arrive at definite 

findings as regards the issues for determination.  

 

Issue No.1: 

 

9. This issue was framed on account of specific averments in the written 

statement of the contesting defendants. Therefore, it was the defendants’ 

burden to adduce credible evidence to establish the non-maintainability of the 

suit, on the grounds alleged. However, apart from the said averments, the 

defendants could not substantiate the same by adducing any evidence or 

otherwise. Hence, in the absence of any substantiation, this issue is decided in 

the affirmative and in favor of the plaintiff.  

 

Issue No. 2: 

 

10. The plaintiff has pleaded that he had purchased the suit land, as described in 

the schedule of the plaint, from the pro forma defendants vide registered Sale 

Deed No. 320/2008. Prior to this transfer, the suit land was owned and 

possessed by one Nur Hussain, the predecessor of the pro forma defendants, 

who was survived by his legal heirs i.e. the pro forma defendants. The 

defendants took advantage of the absence of the plaintiff and tried to 

dispossess him from the suit land by trespassing therein forcefully. The 

plaintiff’s father apprehended breach of peace and approached the Executive 

Magistrate, Hatsingimari for appropriate reliefs, who passed an order for 

attachment of the suit land. The defendants contested the pleas of the 

plaintiff by claiming that Nur Hussain was not the actual owner of the suit 

land. Rather, the suit land was a part of a plot of land measuring 6 (Six) 

Bighas, which was purchased by their predecessor Minaj Uddin from 
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SaporUddin and Bahadur Sk. They denied having entered the suit land 

forcefully and claimed to have been in possession of the plot for over 50 

(Fifty) years.As is evident from the facts stated above, the claim of the 

plaintiff is based on his purchase through a registered deed. The purchase of 

immovable property bestows certain rights upon the purchaser(s), first and 

foremost of which is the right to peaceful enjoyment and possession over the 

property, to the exclusion of others. Hence, without even going into the merits 

of the plaintiff’s case, it can be held that on account of the alleged 

infringement of this very right, he has a cause of action capable of 

consideration and determination by a competent court of law. Issue No. 2 is 

decided in the affirmative and in favor of the plaintiff.   

 

Issue No. 3: 

 

11. The contesting principal defendants had claimed in their written statement 

that the suit is barred by the law of limitation. Apparently, their claim is based 

on the fact that they have claimed that their now deceased father had 

purchased the suit land from its owners in the year 1959. The plaintiff’s case 

however, is entirely different. He has claimed that the cause of action for the 

suit had arose when the defendants forcefully entered the suit land in June, 

2008. He had claimed to be in possession of the suit land after his purchase of 

the same vide registered Sale Deed No. 320/2008. This suit was initially filed 

before the learned Munsiff, Dhubri in the year 2010. Hence, counting from the 

said date when the cause of action arose, the suit is found to have been filed 

very much within the prescribed period of limitation. Issue No. 3 is decided in 

the negative and in favor of the plaintiff.   

 

Issue No. 4: 

 

12. On the face of it, there appears to be certain typographical error in the 

framing of the sentence of this issue. This is because there arises no question 

of impleading deceased persons in a suit, be it late Nur Hussain or late Iman 

Ali. Hence, it will have to be assumed that the issue was framed to consider 

whether the other legal heirs of late Nur Hussain and Iman Ali are necessary 

parties to the suit or not. Now, Nur Hussain was the purported actual owner 

of the suit land. Upon his death, his property was inherited by his legal heirs 
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i.e. the pro forma defendants of the suit, who had allegedly sold the suit land 

to the plaintiff. Pro Forma defendant No. 2 had actually appeared as a witness 

for the plaintiff to admit the aforesaid facts. The defendant/DW 2 had 

admitted in his cross examination that he had made no request for 

impleadment of any other legal heir of late Nur Hussain. Rather, he had 

opposed such impleadment. As it was the claim of the defendants, it was their 

burden to establish the non-maintainability of the suit due to non 

impleadment of certain persons. The defendants could not establish through 

their evidence or otherwise that the property of late Nur Hussain had been 

inherited by any other person apart from the pro forma defendants, who 

would have been considered necessary for disposal of this suit. Likewise, the 

defendants did not adduce any satisfactory evidence that there are other legal 

heirs of late Iman Ali, who ought to have been impleaded in the suit and in 

whose absence the suit will fail. Overall, the issue is decided in the negative 

and in favor of the plaintiff.  

 

Issue No. 5: 

 

13. Before embarking on a discussion to decide the instant issue, let me firstly 

discuss the evidence adduced by the two sides. 

 

14. PW 1 Amir Uddin is the father of the plaintiffof this suit. He deposed in his 

evidence on affidavit that he had been looking after the properties and 

interests of his son. He is aware of the facts of this suit and as such his son 

(plaintiff) had authorized him to appear and conduct the suit on his behalf by 

executing a Power of Attorney dated 09.06.2011.Late Nur Hussain, the 

predecessor of the pro forma defendants, had during his lifetime owned and 

possessed the suit land. After the death of Nur Hussain, his legal heirs i.e. the 

pro forma defendants of this suit, had inherited the suit scheduled land. They 

had sold the suit scheduled land to the plaintiff by executing registered Sale 

Deed No. 320/2008 dated 09.04.2008 and delivered vacant possession 

accordingly. After purchase of the suit scheduled land, the plaintiff has been 

possessing the same by cultivating vegetables like Ladies fingers, Brinjals etc. 

He (PW 1) is also possessing another plot of land adjacent to the western 

boundary of the suit land which is having cultivation facilities. In the first part 

of June, 2008, the defendants took advantage of the absence of the plaintiff 
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and tried to dispossess him from the suit scheduled land while damaging the 

vegetable cultivation therein. Hence, he (PW 1) filed a case under sections 

107/145/146 of The Code of Criminal Procedure vide Misc. Case No. 88/2008 

before the Executive Magistrate, Hatsingimari. The concerned Executive 

Magistrate was pleased to draw a proceeding under section 145 of the Code 

as the dispute between the parties was regarding possession of the suit 

scheduled land. In order to maintain public peace, the Executive Magistrate 

attached the suit land vide order dated 04.08.2008, thereby restraining both 

the sides from entering the suit land till completion of the proceeding. On the 

basis of that order, attachment was made on 11.11.2008. As such, the suit 

scheduled land is still under attachment. The plaintiff has all right, title and 

interests over the suit land and the defendants are only trying to take forceful 

possession of the suit land.   

 

15. In his cross examination, the PW 1 denied the suggestion that his evidence on 

affidavit does not contain the description of the suit land. He was unaware of 

the writings in Exhibit 1. He is unable to read what is written in Exhibits 2-4. 

He was not a witness in the Sale Deed of the plaintiff. The pro forma 

defendants now stay at about 2 (Two) Kilometers distance from the suit land. 

They were staying in upper Assam for 15-20 years. Nur Hussain had expired 

in upper Assam. The suit land had been lying vacant for 20-25 years. He was 

unable to state the Dag, Patta and Khatian Nos. of the suit land. The plaintiff 

had not given him any Power of Attorney to institute a case under section 145 

of the Criminal Procedure Code. He denied the suggestions that the 

defendants had been staying in the suit land for over 50 (Fifty) years and that 

the police report was against him. He denied the suggestion that the suit land 

did not belong to Nur Hussain and that Sapor Uddin and Bahadur Sk. were its 

actual owners. He further denied the suggestion that the suit land is a part of 

a plot of 6 (Six) Bighas under Patta No. 239 and the defendant’s father had 

purchased the plot in the year 1959. He denied the suggestion that the 

defendants have houses over the suit land. He further denied the suggestion 

that the Exhibit 1 is legally inadmissible. He was not aware of the writer of 

Exhibit 4. He was also unaware of the outcome of Misc. Case No. 88/2008. 
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16. The PW 2 AhitonBewa is the pro forma defendant No. 2 of this suit. She is the 

wife of late Nur Hussain and had corroborated the testimony of the PW 1.In 

her cross examination, she had stated that she had 3 (Three) children with 

Nur Hussain namely, Abdul Motin, Elias Sk. and Lutfa Begum. Her husband 

had expired 12 (Twelve) years ago. They stay at Bamnabari in Barpeta 

district. They have been residing there for the last 25 (Twenty Five) years, as 

by building residential house. She was unable to state the Dag number, 

Khatian number or the boundaries of the suit land. She denied the suggestion 

that she had no right tosell the suit land as it did not belong to her husband. 

Her brother Mulla had been in possession of the suit land. Her brother had 

expired 15-16 years ago. She had delivered possession a month after the 

purchase by the plaintiff. She was unable to state what had happened 

thereafter. The defendants claim that the suit land belonged to their father 

and they have been possessing the same. She denied the suggestion that she 

is not familiar with the suit land.  

 

17. PW 3 Akkar Ali lives in the western side to the suit land and he had 

corroborated the deposition of the earlier PW’s. In his cross examination, he 

stated that the plaintiff is his nephew. His house is about a 100 (One 

Hundred) Meters away from the suit land. He was unable to state the Dag or 

Patta number of the suit land. He was unable to state the period during which 

Nur Hussain was in possession of the suit land. Nur Hussain and his family 

had gone to Barpeta about 25 (Twenty Five) years ago. His children live there. 

The suit land had been lying vacant for 20-25 years since the departure of Nur 

Hussain. The plaintiff has been in possession of the suit land for 4-5 years. He 

denied the suggestion that he had deposed falsely. The valuable trees on the 

suit land belong to the defendants. He denied the suggestion that he is not 

familiar with the suit land.   

 

18. The plaintiff side exhibited certain documents in support of their case.Exhibit 1 

is the Power of Attorney (P.I.O.) executed by the plaintiff, thereby 

empowering the PW 1 Amir Uddin to conduct the proceedings of the suit on 

his behalf. As the PW 1 is the own father of the plaintiff and there exists a 

fiduciary relationship in between the two, I see no reason to doubt the 

execution of the Exhibit 1.  
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19. Exhibit 2 is the certified copy of Jamabandi of the suit Dag/Patta. Exhibit 3 is 

the Land Holding Certificate (P.I.O.). The plaintiff proved the documents by 

adducing evidence of an official witness namely,PW 5 Alamnur Rahman, who 

is a Lat Mandal in the Mankachar Circle. He deposed in his evidence that he 

has produced the draft Jamabandi of the Kharuabandha village in court. The 

contents of the Exhibit 2 are identical to the contents of the document 

produced by him in court. The Exhibit 2 was issued from his office. The Exhibit 

3 has also been issued from his office. In his cross examination, he deposed 

that the Exhibit 2 was prepared in the year 1992. He was not in the office of 

the Assistant Settlement Officer, Mankachar during that period. He was not 

aware of the person who had prepared the Exhibit 2. He was not the 

concerned dealing Assistant in the Exhibit 3 and was not aware who had 

prepared Exhibit 3. 

 

20. As per the Jamabandi, the suit land i.e. land measuring 2 (Two) Kathas and 

19 (Nineteen) lechas in the Dag No. 424/129 of Patta No. 199 is recorded in 

the name of the Pattadar Nur Hussain. The Honorable Gauhati High Court had 

held in the case of Amiya Bala Dutta vs MukutAdhikari (1999 1 GLR 

229) that,“…under the Assam land and revenue regulation a Patta holder is a 

land holder having permanent heritable and transferrable rights of use and 

occupancy subject to section 9. Patta must be given due weightage and 

cannot be brushed aside as it is issued under section 17 and can be 

considered a document of title. Mutation orders cannot be brushed aside until 

proved to be not done properly. Record of rights under section 40 and 41 shall 

always be deemed to be correct until proved otherwise.” The Exhibit 3, which 

is a Land Holding Certificate of the suit land, is also in the name of Nur 

Hussain. Therefore, it has been established by the plaintiff that Nur Hussain 

was the actual owner and Pattadar of the suit land described in the schedule 

of the plaint. Hence, in natural order of succession, the legal heirs of late Nur 

Hussain had acquired right, title and interest over the suit land. Therefore, it is 

imperative to hold that the pro forma defendants, who are the legal heirs of 

late Nur Hussain, had acquired the capacity to transfer the suit land to the 

plaintiff. 

 

21. Exhibit 4 is the Registered Sale Deed No. 320/2008 dated 09.04.2008 (P.I.O.). 

It is pertinent to mention here that the contesting principal defendants had 
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nowhere denied the execution and registration of the deed. Their claim had 

been that the executors of the deed i.e. the pro forma defendants of this suit 

are not legally entitled to execute such a deed of transfer in favor of the 

plaintiff. Also, the evidence of the PW 2 clearly establishes that the executors 

of the deed have already admitted the contents, execution and registration of 

the deed. Still, the plaintiff side produced an official witness i.e. PW 4 

Rahimuddin Ahmed, who is a copyist in the Sub-Registrar Office, Hatsingimari, 

in order to prove the execution and registration of the Exhibit 4. He deposed 

that the Sub-Registrar, Hatsingimari had entrusted him to produce the Volume 

Register No. 01/2008 in court. The contents of the Exhibit 4 are identical to 

the contents of the document produced by him in court. The Exhibit 4 is an 

original Sale Deed which was executed in the office of the Sub-Registrar, 

Hatsingimari. The defendants had declined to cross examine this official 

witness. Therefore, overall, it has been duly proved by the plaintiff that he 

had acquired right, title and interest over the entire 2 (Two) Kathas and 19 

(Nineteen) lechas in the Dag No. 424/129 of Patta No. 199 in village 

Kharuabandhaon the strength of his purchase vide Exhibit 4.  

 

22. PW 6 Mozibur Rahman is an official witness who had produced the 

photocopies of Misc. Case No. 88/2008 from his office. The original Case 

Record of that Misc. Case were kept in his office but were untraceable now. 

The proceedings and orders in the said Misc. Case have been admitted by 

both the sides. Hence, there is no need for any further proof of the same.  

 

23. As stated earlier, the defendants adduced evidence of certain witnesses. DW 2 

Hussain Ali is one of the defendants of this suit. He had deposed that the 

plaintiff had no possession over the suit land. Hence, the suit is not 

maintainable in its present form. The suit is bad for non-joinder of necessary 

parties as the plaintiff has failed to implead all the legal heirs of the purported 

actual owner of the suit land namely, Nur Hussain. The elder son and 

daughter of late Nur Hussain namely, Abdul Matin Sk. and Lutfa Begum 

respectively, have not been made parties to the suit although they are very 

much alive. The State of Assam was also another necessary party. The suit is 

barred by the law of limitation as the record of rights were corrected in the 

name of Minhaj Uddin about 40 (Forty) years ago. The suit land has been in 

possession of Minhaj Uddin since 1959. After his death, the suit land has been 
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in possession of the defendants. The suit land is a part of a plot of land 

measuring 6 (Six) Bighas under Patta No. 239, Dag No. 130/423 of village 

Kharuabandha, which was purchased by one Minhaj Uddin, the father of the 

defendant Nos. 1 to 6. Minhaj Uddin had purchased the said plot fromSapor 

Uddin and Bahadur Sk. by executing registered Sale Deed No. 7807/1959 

dated 07.12.1959, as executed in the office of Sub Registrar, Dhubri. He had 

taken delivery of possession from the said two owners and was thereafter in 

possession of the suit land by cultivating crops therein. After his death, his 

sons i.e. the principal defendants have been possessing the suit land 

continuously. During the survey and settlement operations, the quantity of 

land had been wrongly recorded as measuring 4 (Four) Bighas, 2 (Two) 

Kathas and 19 (Nineteen) Lechas in place of the actual 6 (Six) Bighas. Hence, 

the defendants had preferred a petition before the Assistant Settlement 

Officer, Mankachar Circle for correction of the record. The A.S.O. had made a 

thorough field enquiry and thereafter passed an order dated 08.02.2011 in 

Misc. Case No. 35/2009 for correction of the quantity of lands in their names, 

considering the relevant records and the long standing possession of the 

defendants. The Executive Magistrate, Hatsingimari illegally attached the suit 

land in Misc. Case No. 88/2008 under section 145 of the Criminal Procedure 

Code,although it was clear from the police report that the suit land has been 

in possession of the defendants. The plaintiff has got no right, title and 

interests over the suit lands. 

 

24. In his cross examination, the DW 1 deposed that he stays at Kharuabandha 

which is one and a half Kilometers away from Banyapara. The 6 (Six) Bighas 

of land is bounded by Lutfor Karim in the North, the defendant himself in the 

South, Soleman and Kuhuruddin in the East and Late Nobejuddin Sk. in the 

West. There is no mention of Touji or Amdani numbers in the schedule of 

Exhibit A. It is related to Banyapara village. However, the suit land is in 

Kharuabandha village. Hence, the suit land and the land mentioned in Exhibit 

A are markedly different. He denied the suggestion that there are no official 

seals in Exhibit B and that it contains no entry to indicate that the mutation 

was granted on the basis of purchase. The land mentioned in Exhibit B is 4 

(Four) Bighas, 2 (Two) Kathas and 19 (Nineteen) Lechas in Dag No. 130. The 

Exhibits C and E also contain mention of the same amount of land. He denied 
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the suggestion that he had made no mention of the suit Dag Nos. in his 

written statement or evidence in affidavit. He denied the suggestion that the 

scheduled indicated by him in evidence do not correspond with the boundaries 

of the suit land. He had heard that the plaintiff had purchased the suit land 

from Nur Hussain. He had raised objections against the impleadment of all 

legal heirs of Late Nur Hussain. He denied the suggestion that he is trying to 

appropriate the suit land illegally on the basis of documents pertaining to 

other plot of land.  

 

25. DW 1 Aman Ali deposed that he knew both the sides of this suit and was 

familiar with the suit land.He corroborated the testimony of the defendant/DW 

2.In his cross examination, DW2 deposed thathis original house is at Sahabari. 

He does not have any lands bordering the suit land. He denied the suggestion 

that he has been living elsewhere for the last 30 (Thirty) years. He denied the 

suggestion that he was not familiar with the suit land. 

 

26. The DW 2 exhibited certain documents in furtherance of their pleas. Exhibit C 

is the certified copy of Jamabandi of the Patta No. 239. The defendants 

examined the Lat Mandal of the Mankachar Circle namely,SamsulHoque,in 

order to prove this document. He had produced official record pertaining to 

the said Jamabandi. Exhibit C was found to be identical with the official 

records. In his cross examination, he had deposed that there are no seals or 

signatures in the record brought by him to the court.  

 

27. DW 4Mozibar Rahman was another official witness who had come to the court 

with the attested copy of Misc. Case No. 88/2008. The original Case Record 

was found to be missing. The Exhibit F is a police report in Misc. Case No. 

88/2008, which is identical to the attested copy brought by him. In his cross 

examination, he deposed that the attestation has been made without the 

original. He had no personal knowledge of the police report. Exhibit 5(1) is the 

certified copy of order in Misc. Case No. 88/2008. 

 

28. DW 5 Alomnur Rahman, the Lat Mandal of the Mankachar Circle had produced 

the Case Record of Misc. Case No. 35/2009 in court. Exhibit G is the report of 

Kanungoe after field survey of the suit land (P.I.O.). Exhibit H is the report of 

Kanungoe dated 18.06.2000 (P.I.O.).These documents are hereby held to be 
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admissible in evidence as they were brought on record as per the procedure 

prescribed. In his cross examination, he deposed that Exhibits G and H were 

submitted but there is nothing in the Case Record of Misc. Case No. 35/2009 

to indicate whether the Exhibits G and H were accepted or not. There is a 

Trace Map in the Case Record, which has been signed by the A.S.O., 

Mankachar Circle. The Dag Nos. mentioned there are 420, 423 and 424. The 

Dag No. 424 contains 2 (Two) Kathas and 19 (Nineteen) Lechas and the name 

of the Pattadar is Nur Hussain. He was unable to state on what basis the 

defendants were shown to be in possession of the suit land as per Exhibits G 

and H. He has no personal knowledge of the said Misc. Case. There is no 

indication in the Case Record whether the Misc. Case was disposed or not. 

 

29. DW 6Kishore Kumar Tamuliproduced certain documents in court from his 

office. He deposed that the Exhibit B is the Final Khatian of the suit land. It is 

identical to the documents produced by him. In his cross examination, he 

stated that the deed number on the strength of which the Khatiandar’s name 

has been recorded in Dag No. 130 is not mentioned in Exhibit B. The Dag Nos. 

127/326 and 128/327 have not been recorded on the strength of Sale Deeds. 

 

30. DW 7 Dulal Chandra Das, an employee of the office of the Senior Sub-

Registrar, Dhubri, had produced the concerned Volume Book in order to prove 

the Exhibit A which is a copy (P.I.O.) of the registered Sale Deed No. 

7807/1959. As per page Nos. 86-88 of the Book 1 in Volume No. 28/1959, the 

Sale Deed No. 7807/1959 was executed on 07.12.1959 by Sapor Uddin Sk. 

and Bahadur Sk. in favour of Minhaj Uddin to transfer 6 (Six) Bighas of lands. 

Exhibit A is similar to the document produced by him. In his cross 

examination, he deposed that he has no personal familiarity with the parties 

of Exhibit A. The land in the said Sale Deed is in village Banyapara. There is 

no mention of Touzi No., Hishab No. or Amdani No. in the deed. 

 

31. The main plea of the contesting defendants in this suit has been that the suit 

land is a part of a plot of land measuring 6 (Six) Bighas under Patta No. 239, 

Dag No. 130/423 of village Kharuabandha, which was purchased by their 

father Minhaj Uddin through the Exhibit A. As stated earlier, the defendants 

proved the aforesaid deed by comparing it with the Volume Book. Also, as the 

document is more than 30 (Thirty) years old, the presumption under section 
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90 of The Indian Evidence Act would cover it. However, the schedule of the 

Exhibit Amakes it clear that the boundaries, Dag, Patta or Khatian No. 

pertaining to the deed have no connection to the suit land, whatsoever. Also, 

the land transferred through the Exhibit A is in BanyaparaMouza, which, as 

per the DW 2, is about one and half Kilometers away from the suit land. The 

Exhibit B pertains to the Khatian No. 221 while the suit land pertains to 

Khatian No. 230. The Exhibit C pertains to Patta No. 239 and not the suit 

Patta No. 199. Also, the land mentioned in Exhibit C with respect to late 

Minhaj Uddin measures 4 (Four) Bighas, 2 (Two) Kathas and 19 (Nineteen) 

Lechasand not the 6 (Six) Bighas claimed by the defendants. There is also no 

evidence that the allegedly wrong entry in the land records were corrected in 

favor of the defendants.Also, the defendants have not been able to indicate 

that the suit Patta No. 199 or Dag Nos. 424/129 had been bifurcated out of 

the 6 (Six) Bighasunder Patta No. 239, Dag No. 130/423 of village 

Kharuabandha. In effect, there is nothing to connect the suit land described in 

the schedule of the plaint to the land under ownership and possession of the 

principal defendants. 

 

32. The contesting defendants had been claiming that they are in possession of 

the suit land since long. It has also been established from the evidence on 

record that the previous owners i.e. the pro forma defendants were residing in 

Barpeta since long. The Exhibits F, G and H also contain an indication towards 

the possession of the defendants over the suit land. However, admittedly, 

there is no hint in the evidence of the defendants that the Exhibits F, G and H 

were found to be proper and had been acted upon by the concerned 

Executive Magistrate. In this regard, it is pertinent to mention that possession 

howsoever long cannot replicate title. A plea of adverse possession is the only 

exception to that general rule. However, the contesting defendants had not 

made any plea of adverse possession in this suit whatsoever. 

 

33. Overall, it can be held that the plaintiffhas establishedhis right, title and 

interests over the suit land described in the schedule of the plaint through the 

oral and documentary evidence on record. Issue No. 5 is decided in the 

affirmative and in favor of the plaintiff. 

 

Issues No. 6 & 7: 
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34. For the sake of brevity, these two issues are taken up together for 

determination, as they are incidental in nature. In view of the decisions on the 

preceding issues, these two issues are decided in the affirmative and in favor 

of the plaintiff. The plaintiff has successfully managed to establish his right, 

title, interests and incidental right to possession over the suit land as opposed 

to the failure of the defendants to rebut the same. Therefore, the plaintiff has 

managed to establish a prima facie case in his favour. Any interference with 

the actual ownership of the suit land of the plaintiff through any 

encroachment by the defendants will lead to an irreparable loss to the plaintiff 

that cannot be compensated in terms of money. The right to property is a 

constitutionally guaranteed right. As the matter pertains to valid title and 

ownership of the plaintiff over the suit land, any unauthorized interference 

with the same will bring about a greater harm to the plaintiff than the 

defendants. Therefore, the balance of convenience is also in favor of the 

plaintiff. Hence, the plaintiff is held to be entitled to the reliefs, as prayed for. 

 

ORDER 

 

35. In view of the above discussion and the decisions on the issues aforesaid, the 

instant suit isdecreed on contest with costs. It is hereby declared that the 

plaintiff has valid right, title and interest over the suit land described in the 

schedule of the plaint. Any order of attachment in force passed by the 

concerned Executive Magistrate shall be lifted by the said authority. Issue a 

Precept to the concerned Executive Magistrate. The defendants, their agents, 

servants, representatives or men are hereby restrained from entering the suit 

land or from interfering in the peaceful possession of the plaintiff in any 

manner.Prepare decree accordingly.  

Given under my hand and the seal of this court on this the 18thday of January, 

2020 at Hatsingimari, Dhubri.  

                                                                        ABHIJIT SAIKIA, 

                                                            MUNSIFF, HATSINGIMARI, DHUBRI. 

TYPED BY ME: AbhijitSaikia, Munsiff, Hatsingimari, Dhubri.  
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APPENDIX 

Witnesses examined by the Plaintiff: 

1. Amir Uddin(PW1) 

2. AhitonBewa(PW 2) 

3. AkkarAli (PW 3) 

4. Rahimuddin Ahmed (PW 4) 

5. Alamnur Rahman (PW 5) 

6. Mozibur Rahman (PW 6) 

Documents exhibited by the Plaintiff: 

1. Exhibit 1 is the Power of Attorney (P.I.O.).  

2. Exhibit 2 is the certified copy of Jamabandi of the suit Dag/Patta.  

3. Exhibit 3 is the Land Holding Certificate (P.I.O.). 

4. Exhibit 4 is Registered Sale Deed No. 320/2008 dated 09.04.2008 (P.I.O.).  

5. Exhibits 4(i) to 4(v) are signatures of the PW 2 AhitonBewa.  

6. Exhibits 4(vi) to 4(ix) are signatures of pro forma defendantElias Ali.  

7. Exhibit 5 is the copy of order dated 04-08-2008 in Misc. Case No. 88/2008. 

8. Exhibit 4 is the certified copy of Jamabandi of the suit Dag/Patta. 

Witnesses examined by the Defendants: 

1. Aman Ali (DW 1) 

2. Hussain Ali (DW 2) 

3. SamsulHoque (DW 3) 

4. Mozibar Rahman (DW 4) 

5. Alomnur Rahman (DW 5) 

6. Kishore Kumar Tamuli (DW 6) 

7. Dulal Chandra Das (DW 7) 

Documents exhibited by the Defendants: 

1. Exhibit A is the registered Sale Deed No. 7807/1959 (Proved in Original).  

2. Exhibit B is the Final Khatian of the suit land.  

3. Exhibit C is the certified copy of Jamabandi of the Patta No. 239.  

4. Exhibit D is the land revenue payment receipt. 

5. Exhibit E is a Land Holding Certificate. 

6. Exhibit F is certified copy of police report in Misc. Case No. 88/2008 (PIO). 
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7. Exhibit G is the report of Kanungoe(P.I.O.).  

8. Exhibit H is the report of Kanungoe dated 18.06.2000 (P.I.O.). 




